State v. Jimison Appellant\u27s Brief Dckt. 39947 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
11-14-2012
State v. Jimison Appellant's Brief Dckt. 39947
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Jimison Appellant's Brief Dckt. 39947" (2012). Not Reported. 899.
https://digitalcommons.law.uidaho.edu/not_reported/899
IN THE SUPREME COURT OF THE STATE OF IDAHO 











BRIEF OF APPELLANT 
APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF VALLEY 
HONORABLE MICHAEL R. MCLAUGHLIN 
District Judge 
SARA B. THOMAS 
State Appellate Public Defender 
State of Idaho 
I.S.B. #5867 
ERIK R. LEHTINEN 
Chief, Appellate Unit 
I.S.B. #6247 
SPENCER J. HAHN 
Deputy State Appellate Public Defender 
I.S.B. #8576 
3050 N. Lake Harbor Lane, Suite 100 




KENNETH K. JORGENSEN 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 




TABLE OF CONTENTS 
PAGE 
TABLE OF AUTHORITIES .................................................................................... ii 
STATEMENT OF THE CASE ............................................................................... 1 
Nature of the Case ..................................................................................... 1 
Statement of the Facts and 
Course of Proceedings .............................................................................. 1 
ISSUE PRESENTED ON APPEAL. ...................................................................... 4 
ARGUMENT ......................................................................................................... 5 
The District Court Erred When It Denied Mr. Jimison's Request 
For Credit For Time Served ............................................................................. 5 
A. Introduction ............................................................................................. 5 
B. Standard Of Review ................................................................................... 5 
C. The District Court Erred When It Denied Mr. Jimison's 
Request For Credit For Time Served ......................................................... 6 
CONCLUSiON ...................................................................................................... 8 
CERTIFICATE OF MAILING ................................................................................ 9 
TABLE OF AUTHORITIES 
Cases 
Law v. Rasmussen, 104 Idaho 455 (1983) ........................................................... 6 
State v. Covert, 143 Idaho 169 (Ct. App. 2006) .................................................... 6 
State v. Horn, 124 Idaho 849 (Ct. App. 1993) ....................................................... 6 
Statutes 
I.C. § 18-309 ......................................................................................................... 6 
ii 
STATEMENT OF THE CASE 
Nature of the Case 
Ricardo A. Jimison appeals from the district court's order denying his Idaho 
Criminal Rule 35 (hereinafter, Rule 35) motion requesting credit for time served. 
Mr. Jimison asserts that the district court erred when it denied his motion as to thirty-six 
days of credit for prejudgment incarceration. In the alternative, he asserts that the 
district court erred when it denied his motion without a hearing or an explanation for the 
denial, including making findings of fact. 
Statement of the Facts and Course of Proceedings 
This case began when Mr. Jimison was charged with fraudulent use of a financial 
transaction card, with a persistent violator enhancement. (R., pp.41-43.) The parties 
reached a plea agreement, under the terms of which Mr. Jimison agreed to plead guilty 
to the charge of fraudulent use of a financial transaction card, in exchange for which the 
State agreed to dismiss the persistent violator enhancement and recommend a unified 
sentence of five years, with one year fixed, with the sentence suspended in favor of 
probation. (Tr., p.10, L.8 - p.11, L.17, p.27, Ls.22-24.) Pursuant to the agreement, 
Mr. Jimison pled guilty. (Tr., p.14, L.6 - p.27, L.12.) 
Following his release pending sentencing, Mr. Jimison failed to appear at his 
sentencing hearing (Tr., p.42, L.9 - p.44, L.23), and a bench warrant was issued for his 
arrest on July 23, 2008. (R., p.60.) In October 2008, Mr. Jimison was arrested in Elko 
County, Nevada, on the bench warrant. (R., p.82; Notification of Warrant Service (dated 
October 29, 2008) (augmentation).) He was in custody solely on the bench warrant 
issued in this case until December 3, 2008, at which point he was released without 
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having posted bond. Mr. Jimison then turned himself in, with the July 23, 2008, warrant 
served again on December 29, 2008. (Tr., p.48, L.11 - p.50, L.14; Notification of 
Warrant Service (dated December 29,2008) (augmentation).) 
Ultimately, the district court sentenced Mr. Jimison to a unified term of five years, 
with two years fixed, and retained jurisdiction over the matter "for evaluative purposes." 
(Tr., p.63, L.16 - p.72, L.21.) Several months later, the Department of Correction 
recommended that the district court relinquish jurisdiction. (Addendum to the 
Presentence Ivestigation Report (hereinafter, APSI), p.1.) The district court then 
relinquished jurisdiction, granted Mr. Jimison credit for time served in the amount of 
three hundred thirty-eight days, and sua sponte reduced the fixed portion of his 
sentence to one and one-half years, while increasing the indeterminate portion to three 
and one-half years. (R., pp.79-80.) 
Approximately two years after the district court relinquished jurisdiction, 
Mr. Jimison filed a Motion for Credit for Time Served, in which he asserted that he had 
not received credit for the time served between the service of the bench warrant in 
October 2008, and his mistaken release in December 2008. (R., pp.82-83.) The district 
court never ruled on this motion. 1 (See generally R.) Mr. Jimison then filed a Motion to 
Correct an Illegal/Improper Sentence under Idaho Criminal Rule 35, in which he 
asserted, inter alia,2 that the district court should give him credit for time served for the 
1 On appeal, the State appears to concede that Mr. Jimison may challenge the implied 
denial of his claim requesting credit for time served. (Objection to "Motion to Stay 
Appellate Proceedings," p.2 (opposing Mr. Jimison's motion to stay the appeal pending 
a decision on his motion for credit for time served by arguing that, although the district 
court did not specifically address his credit for time served claim in denying his Rule 35 
motion, "the district court denied that motion" and "Jimison has failed to show that he 
cannot address that question in this appeal").) 
2 The majority of the Rule 35 motion concerned Mr. Jimison's claims that, due to a 
traumatic brain injury and accompanying memory loss, his conviction should not stand 
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period of time following service of the bench warrant in October 2008, until his release 
in December 2008. (R., p.88.) 
The information known to the district court at the time that it denied the Rule 35 
motion, included a Notification of Warrant service showing that the warrant issued on 
July 23, 2008, had been served on Mr. Jimison by the Elko County Sheriff's Department 
on October 29, 2008 (Notification of Warrant Service (dated October 29, 2008) 
(augmentation)), as well as information that Mr. Jimison was released following the 
October service of the warrant on December 3, 2008, before turning himself in on 
December 29, 2008, and that he had been held only on the warrant between 
October 29, 2008, and his release on December 3, 2008.3 (Tr., p.48, L.11 - p.50, L.14.) 
Ultimately, the district court denied the Motion to Correct an Illegal/Improper 
Sentence as to Mr. Jimison's claims concerning his traumatic brain injury, but did not 
directly address his request for credit for time served.4 (R., pp.90-93.) Mr. Jimison then 
filed a Notice of Appeal timely from the district court's order denying his Rule 35 motion. 
(R., p.95.) 
and that the imposition of a sentence was illegal in that it constituted cruel and unusual 
runishment. (R., pp.84-88.) 
This period of time, inclusive of the date of his release on December 3,2008, amounts 
to thirty-six days. 
4 See n.1, supra. 
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ISSUE 
Did the district court err when it denied Mr. Jimison's request for credit for time served? 
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ARGUMENT 
The District Court Erred When It Denied Mr. Jimison's Request For Credit For Time 
Served 
A. Introduction 
Mr. Jimison asserts that the district court erred when it denied his request for 
credit for time served. First, in light of the information known to the district court at the 
time that it denied his request, he was entitled to at least thirty-six days of credit for time 
served. Second, and in the alternative, the district court erred when it denied his 
request without conducting a hearing or providing the reasons for denying his request, 
including making findings of fact. For the reasons set forth herein, he respectfully 
requests that this Court order that he be given credit for time served in the amount of at 
least thirty-six days.5 Alternatively, he respectfully requests that this Court vacate the 
district court's order denying his request, and remand this matter for a hearing on the 
issue or, at the very least, order that the district court provide its reasons for denying his 
request, including making findings of fact. 
B. Standard Of Review 
A determination as to "[w]hether the district court properly applied the law 
governing credit for time served is a question of law over which" appellate courts 
5 On appeal, Mr. Jimison asserts that he is entitled to at least thirty-six days of 
prejudgment incarceration credit because both of his requests for credit for time served 
included a claim that he was arrested on the warrant in Elko County, Nevada, "on or 
about" and on "the approximate date of' October 6, 200S. (R., pp.S2, SS.) Given the 
fact that the district court made no findings in its order denying his second motion, the 
only verified information is that he is entitled to credit beginning on October 29, 2008. It 
is entirely possible that Mr. Jimison was arrested on the warrant prior to notification of 
its formal service on October 29, 200S. If that is the case, Mr. Jimison could file another 
motion requesting credit for time served, supported by information concerning the 
specific date, prior to October 29, 200S, that the warrant was served. 
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exercise free review. State v. Covert, 143 Idaho 169, 170 (Ct. App. 2006). On appeal, 
the appellate court will "defer to the district court's findings of fact, however, unless 
those findings are unsupported by substantial and competent evidence in the record 
and are therefore clearly erroneous." Id. 
C. The District Court Erred When It Denied Mr. Jimison's Request For Credit For 
Time Served 
Idaho Code § 18-309 provides: 
In computing the term of imprisonment, the person against whom the 
judgment was entered, shall receive credit in the judgment for any period 
of incarceration prior to entry of judgment, if such incarceration was for the 
offense or an included offense for which the judgment was entered. The 
remainder of the term commences upon the pronouncement of sentence 
and if thereafter, during such term, the defendant by any legal means is 
temporarily released from such imprisonment and subsequently returned 
thereto, the time during which he was at large must not be computed as 
part of such term. 
I.C. § 18-309. 
The Idaho Court of Appeals has explained, U[t]he directive of I.C. § 18-309 is 
mandatory, specifying that a person shall receive credit." State v. Horn, 124 Idaho 849, 
850 (Ct. App. 1993) (citing Law v. Rasmussen, 104 Idaho 455 (1983)) (emphasis in 
original). However, the right to such credit accrues "only if the presentence 
incarceration was a consequence of the offense or an included offense for which the 
sentence is imposed." Id. (citations omitted). 
The district court was aware of the following information when it implicitly denied 
Mr. Jimison's request for credit for time served: (1) he had been arrested no later than 
October 29, 2008, on the warrant issued on July 23, 2008 (Notification of Warrant 
Service (dated October 29, 2008) (augmentation)); (2) he had been held only on the 
warrant issued on July 23, 2008 (Tr., p.48, Ls.6-18); and (3) he was released on 
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December 3, 2008, before turning himself in on the warrant on December 29, 2008. 
(Tr., pA8, L.19 - p.49, L.i5.) This information satisfies the requirements of Idaho 
Code § 18-309, as interpreted by the Idaho Court of Appeals in Hom, that the 
incarceration during the period between October 29, 2008, and December 3, 2008, was 
solely a consequence of the offense for which Mr. Jimison was later sentenced. 
Mr. Jimison asserts that, because the district court failed to make any findings of 
fact and the facts in the record show that he is entitled to at least thirty-six days of credit 
for time served, the district court erred when it denied his request for credit for time 
served as to at least thirty-six days. Because the district court made no findings of fact, 
this Court has no facts to which it must defer, and should hold that Mr. Jimison is 
entitled to credit of at least thirty-six days for the prejudgment incarceration following his 
October 2008 arrest on the warrant issued on July 23, 2008. 
For the reasons set forth herein, Mr. Jimison respectfully requests that this Court 
order that he be given additional credit for time served in the amount of thirty-six days. 
In the alternative, Mr. Jimison asserts that the district court erred when it denied his 
request for credit for time served without providing a hearing or, at the very least, 
providing the reasons for denying his request, including making findings of fact. 
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CONCLUSION 
For the reasons set forth herein, Mr. Jimison respectfully requests that this Court 
order that he be given additional credit for time served in the amount of thirty-six days. 
In the alternative, he respectfully requests that this Court remand this matter to the 
district court for a hearing on the issue or, at the very least, order the district court to 
give its reasons for denying his request, including making findings of fact. 
DATED this 14th day of November, 2012. 
SPENCERJ.HAHN 
Deputy State Appellate Public Defender 
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